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1After Mr. Hilderbrand’s death Mrs. Hilderbrand remarried and became known as
Mrs. Sherlin.
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I n t hi s  a c t i on ,  t he  a ppe l l e e  br ought  s ui t  t o c ol l e c t  t he

ba l a nc e  of  a  pr omi s s or y not e  e xe c ut e d by t he  a ppe l l a nt s  i n  f a vor  of

Ma c k Hi l de r br a nd i n  t he  a mount  of  $5, 000. 00.   Appa r e nt l y  a  pa yme nt

i n t he  a mount  of  $1, 000. 00 wa s  ma de  t o  Mr .  Hi l de r br a nd dur i ng hi s

l i f e t i me .   The  a ppe l l a nt s  a c knowl e dge d s i gni ng a nd de l i ve r i ng t he

not e  t o  Mr .  Hi l de r br a nd.   The y i ns i s t e d,  howe ve r ,  t ha t  Mr .

Hi l de r br a nd f or ga ve  t he  i nt e r e s t  a nd ba l a nc e  dur i ng hi s  l i f e t i me .

Mr .  Hi l de r br a nd pr e de c e a s e d hi s  wi f e ,  Ma dge  Hi l de r br a nd,  a nd upon

he r  de a t h de a t h t he  not e  wa s  di s c ove r e d i n  he r  s a f e t y de pos i t  box. 1

The  c our t  r e f us e d t o  a l l ow t e s t i mony r e ga r di ng f or gi ve ne s s  of  t he

de bt  ba s e d on T. C. A.  §  24- 1- 203,  c ommonl y r e f e r r e d t o  a s  t he  De a d

Ma n St a t ut e .   J udgme nt  wa s  e nt e r e d a ga i ns t  t he  a ppe l l a nt s  a nd t hi s

a ppe a l  r e s ul t e d.

The  a ppe l l a nt s  pr e s e nt  t he  f ol l owi ng i s s ue s  f or  our  c on-

s i de r a t i on:

1. Di d t he  c our t  e r r  i n  hol di ng t ha t  t he  t e s t i mony
c onc e r ni ng f or gi ve ne s s  of  t he  de bt  wa s  ba r r e d by
t he  De a d Ma n St a t ut e ?

2. Di d t he  c our t  e r r  i n  r ul i ng t ha t  t he  Doc t r i ne  of
La c he s  di d not  a ppl y t o  t he  f a c t s  of  t hi s  c a s e ?

3. Di d t he  c our t  e r r  i n  hol di ng t ha t  t he  Doc t r i ne  of
e s t oppe l  di d not  a ppl y t o  t he  f a c t s  i n  t hi s  c a s e ?



3

4. Coul d Ma c k Hi l de r br a nd or a l l y  f or gi ve  pa yme nt  of  a
de bt  e vi de nc e d by a  wr i t i ng wi t hout  de l i ve r y  or
de s t r uc t i on of  t he  wr i t i ng?

We  wi l l  f i r s t  a ddr e s s  t he  l a s t  i s s ue .   We  a r e  s ome wha t  a t  a

l os s  t o  unde r s t a nd why t he  a ppe l l a nt  r a i s e s  t hi s  i s s ue  on a ppe a l .

I ns of a r  a s  we  a r e  a bl e  t o  de t e r mi ne  f r om t he  c our t  r e c or d a nd t he

s t a t e me nt  of  t he  e vi de nc e  f i l e d pur s ua nt  t o  Rul e  24( c ) ,  Te nne s s e e

Rul e s  of  Appe l l a t e  Pr oc e dur e ,  t he  i s s ue  wa s  ne ve r  pr e s e nt e d i n  t he

t r i a l  c our t  a nd i s  r a i s e d f or  t he  f i r s t  t i me  on a ppe a l .  As  a

ge ne r a l  r ul e ,  que s t i ons  or  i s s ue s  not  r a i s e d i n  t he  t r i a l  c our t

wi l l  not  be  e nt e r t a i ne d on a ppe a l .   La wr e nc e  v.  St a nf or d,  655

S. W. 2d 927 ( Te nn.  1983) ;   Ci t y  of  La ve r gne  v.  Sout he r n Si l ve r ,

I nc . ,  872 S. W. 2d 687 ( Te nn.  App.  1993) .   We ,  t he r e f or e ,  de c l i ne  t o

a ddr e s s  t he  i s s ue .   To do ot he r wi s e  i s  t o  r e nde r  a n a dvi s or y

opi ni on whi c h we  a r e  not  pe r mi t t e d t o  do unde r  or di na r y c i r c um-

s t a nc e s .   Appe l l a t e  c our t s  wi l l  not  r e nde r  a dvi s or y opi ni ons ,  Ba nks

v.  J e nki ns ,  449 S. W. 2d 712 ( Te nn.  1969) ,  a nd wi l l  not  de c i de

t he or e t i c a l  i s s ue s  ba s e d on c ont i nge nc i e s  t ha t  ma y or  ma y not

a r i s e .  Uni t e d St a t e s  Fi de l i t y & Gua r a nt y Co.  v .  As ke w,  191 S. W. 2d

533 ( Te nn.  1946) ;  Ame r i c a n Na t ' l  Ba nk & Tr us t  Co.  v .  Ma nde r ,  253

S. W. 2d 994 ( Te nn.  App.  1952) .

We  wi l l  ne xt  t ur n our  a t t e nt i on t o  t he  que s t i on pr e s e nt e d i n

t he  a ppe l l a nt ’ s  f i r s t  i s s ue ,  i . e . ,  t he  a ppl i c a bi l i t y of  t he  De a d
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Ma n St a t ut e  ( T. C. A.  §  24- 1- 203)  unde r  t he  c i r c ums t a nc e s  of  t hi s

c a s e .

T. C. A.  §  24- 1- 203 pr ovi de s  a s  f ol l ows :

24- 1- 203.  Tr ans ac t i ons  wi t h de c e de nt  or  war d -  De ad man' s
s t at ut e .  I n  a c t i ons  or  pr oc e e di ngs  by or  a ga i ns t  e xe c u-
t or s ,  a dmi ni s t r a t or s ,  or  gua r di a ns ,  i n  whi c h j udgme nt s
ma y be  r e nde r e d f or  or  a ga i ns t  t he m,  ne i t he r  pa r t y s ha l l
be  a l l owe d t o t e s t i f y  a ga i ns t  t he  ot he r  a s  t o a ny
t r a ns a c t i on wi t h or  s t a t e me nt  by t he  t e s t a t or ,  i nt e s t a t e ,
or  wa r d,  unl e s s  c a l l e d t o t e s t i f y  t he r e t o by t he  oppos i t e
pa r t y .  I f  a  c or por a t i on i s  a  pa r t y,  t h i s  di s qua l i f i c a t i on
s ha l l  e xt e nd  t o  i t s  of f i c e r s  of  e ve r y gr a de  a nd i t s
di r e c t or s .

I n t hi s  c a s e ,  t he  s t a t e me nt s  s ought  t o be  a dmi t t e d,  i . e . ,  t he

s t a t e me nt s  of  Mr .  Hi l de r br a nd,  do not  f a l l  wi t hi n t he  pur vi e w of

T. C. A.  24- 1- 203.   Ne i t he r  Mr .  Hi l de r br a nd’ s  a dmi ni s t r a t or  nor  hi s

e s t a t e  i s  a  pa r t y  t o  t hi s  a c t i on,  t he r e f or e ,  he  i s  not  t he

“ t e s t a t or ,  i nt e s t a t e  or  wa r d”  a s  c ont e mpl a t e d i n t he  s t a t ut e .  Se e

Cot hr on v.  Cot hr on,  110 S. W. 2d 1054 ( Te nn.  App.  1937) .   Obvi ous l y,

i f  t he  s t a t e me nt s  we r e  t he  s t a t e me nt s  of  Mr s .  She r l i n ,  a  di f f e r e nt

r e s ul t  woul d obt a i n.  The  s t a t ut e  [ T. C. A.  24- 1- 203]  c a nnot  be

e xt e nde d t o c a s e s  not  e mbr a c e d wi t hi n i t s  t e r ms  on t he  t he or y t ha t

t he y f a l l  wi t hi n t he  e vi l  i nt e nde d t o  be  r e me di e d.   Se e  Ri e l l y v .

Engl i s h,  77 Te nn.  16 ( 1882)  a nd Ca r ma n v.  Huf f ,  227 S. W. 2d 780

( Te nn.  App.  1949) .
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The  a ppe l l e e  a r gue s  vi gor ous l y t ha t  e ve n i f  t he  s t a t e me nt s  a r e

not  pr os c r i be d by t he  De a d Ma n St a t ut e ,  t he  s t a t e me nt s  a r e  he a r s a y

a nd a r e  i na dmi s s i bl e .

Rul e  801,  Te nne s s e e  Rul e s  of  Evi de nc e ,  pr ovi de s  a s  f ol l ows :

Rul e  801.  De f i ni t i ons . — The  f ol l owi ng de f i ni t i ons
a ppl y unde r  t hi s  a r t i c l e :

 
( a )  St a t e me nt .  -  A " s t a t e me nt "  i s  ( 1)  a n or a l  or  wr i t t e n
a s s e r t i on or  ( 2)  nonve r ba l  c onduc t  of  a  pe r s on i f  i t  i s
i nt e nde d by t he  pe r s on a s  a n a s s e r t i on.

 
( b)  De c l a r a nt .  -  A " d e c l a r a nt "  i s  a  pe r s on who ma ke s  a
s t a t e me nt .

 
( c )  He a r s a y.  -  " He a r s a y"  i s  a  s t a t e me nt ,  ot he r  t ha n one
ma de  by t he  de c l a r a nt  whi l e  t e s t i f yi ng a t  t he  t r i a l  or
he a r i ng,  of f e r e d i n  e vi de nc e  t o  pr ove  t he  t r ut h of  t he
ma t t e r  a s s e r t e d.

Rul e  802 pr ovi de s  a s  f ol l ows :

Rul e  802.   He ar s ay r ul e .  — He a r s a y i s  not  a dmi s s i bl e
e xc e pt  a s  pr ovi de d by t he s e  r ul e s  or  ot he r wi s e  by l a w.  

Obvi ous l y,  by t he  de f i ni t i on of  “ he a r s a y”  a s  s t a t e d a bove ,

c oupl e d wi t h Rul e  802,  t he  s t a t e me nt s  by Mr .  Hi l de r br a nd woul d f a l l

wi t hi n t he  de f i ni t i on of  he a r s a y a nd woul d be  r e nde r e d i na dmi s s i bl e

unl e s s  t he  s t a t e me nt s  f a l l  wi t hi n one  of  t he  e xc e pt i ons  t o t he

he a r s a y r ul e .   Thus ,  we  a r e  c ompe l l e d t o  e xa mi ne  t he  e xc e pt i ons .
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Rul e  804 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

Rul e  804.  He ar s ay e xc e pt i ons ;  de c l ar ant  unavai l abl e .  —
( a )  De f i ni t i on of  Una va i l a bi l i t y .  — “ Una va i l a bi l i t y of  a
wi t ne s s ”  i nc l ude s  s i t ua t i ons  i n  whi c h t he  de c l a r a nt  —

*     *      *      *

( 4)  I s  una bl e  t o  be  pr e s e nt  or  t o t e s t i f y  a t  t he  he a r i ng
be c a us e  of  t he  de c l a r a nt ’ s  de a t h or  t he n e xi s t i ng
phys i c a l  or  me nt a l  i l l ne s s  or  i nf i r mi t y;  or

*     *      *      *

( b)  He a r s a y e xc e pt i ons .  — The  f ol l owi ng a r e  not  e xc l ude d
by t he  he a r s a y r ul e  i f  t he  de c l a r a nt  i s  una va i l a bl e  a s  a
wi t ne s s :

*     *      *      *

( 3)   St a t e me nt  Aga i ns t  I nt e r e s t .  — A s t a t e me nt  whi c h wa s
a t  t he  t i me  of  i t s  ma ki ng s o f a r  c ont r a r y t o  t he
de c l a r a nt ’ s  pe c uni a r y or  pr opr i e t a r y i nt e r e s t ,  or  s o f a r
t e nde d t o  s ubj e c t  t he  de c l a r a nt  t o  c i v i l  or  c r i mi na l
l i a bi l i t y or  t o r e nde r  i nva l i d a  c l a i m by t he  de c l a r a nt
a ga i ns t  a not he r ,  t ha t  a  r e a s ona bl e  pe r s on i n  t he
de c l a r a nt ’ s  pos i t i on woul d not  ha ve  ma de  t he  s t a t e me nt
unl e s s  be l i e vi ng i t  t o  be  t r ue .

*     *      *      *

I n t hi s  c a s e ,  t he  c ondi t i ons  f or  a n e xc e pt i on t o  t he  he a r s a y

r ul e  ha ve  be e n me t .   The  de c l a r a nt ,  Mr .  Hi l de r br a nd,  i s  una va i l a bl e

be c a us e  of  de a t h a nd t he  pr of f e r e d s t a t e me nt  i s  c l e a r l y  a ga i ns t  t he

pe c uni a r y i nt e r e s t  of  t he  de c l a r a nt  a nd i s  “ s uc h t ha t  a  r e a s ona bl e

pe r s on i n  t he  de c l a r a nt ’ s  pos i t i on  woul d not  ha ve  ma de  t he

s t a t e me nt  unl e s s  be l i e vi ng i t  t o be  t r ue . ”
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We  mus t  r e s pe c t f ul l y  di s a gr e e  wi t h t he  a r gume nt  a dva nc e d by

t he  a ppe l l e e  t ha t  t he  he a r s a y r ul e  pr e ve nt s  t he  i nt r oduc t i on of  t he

s t a t e me nt s  a l l e ge dl y ma de  by Mr .  Hi l de r br a nd dur i ng hi s  l i f e t i me

r e l a t i ng t o  f or gi ve ne s s  of  t he  de bt  s ue d upon.

We  mus t  ne xt  e xa mi ne  t he  r e c or d t o  de t e r mi ne  i f  t he  e xc l us i on

of  t he  s t a t e me nt s  a t t r i but e d t o Mr .  Hi l de r br a nd wa s  ha r ml e s s  or

r e ve r s i bl e  e r r or .   Se e  Rul e  36( b) ,  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e .

The  s t a t e me nt  of  t he  e vi de nc e  r e f l e c t s  t ha t  a  t e nde r  of  pr oof

wa s  ma de .   The  a ppe l l a nt ,  La r r y Ve r non,  t e s t i f i e d i n  s ubs t a nc e  t ha t

hi s  wi f e ,  Che r yl  Ve r non,  bor r owe d t he  s um of  $5, 000. 00 f r om Mr .

Hi l de r br a nd a nd bot h s i gne d t he  not e ;  t ha t  Che r yl  Ve r non ma de  a

pa yme nt  on t he  not e  of  $1, 000. 00;  a nd t ha t  whe n t he  pa yme nt  wa s

ma de ,  Mr .  Hi l de r br a nd t ol d t he m t ha t  t he y di d not  ha ve  t o  pa y hi m

t he  ba l a nc e  of  t he  mone y.

Appe l l a nt ,  Che r yl  Ve r non,  t e s t i f i e d t ha t  s he  bor r owe d t he

mone y i ni t i a l l y  a nd l a t e r  de l i ve r e d t he  pr omi s s or y not e  t o  Mr .

Hi l de r br a nd,  s i gne d by bot h he r  a nd he r  hus ba nd.   She  f ur t he r

s t a t e d t ha t  whe n he r  hus ba nd t ol d Mr .  Hi l de r br a nd t ha t  t he y we r e  i n

f i na nc i a l  t r oubl e  a nd  we r e  goi ng t o  f i l e  f or  ba nkr upt c y,  Mr .

Hi l de r br a nd t ol d t he m t o f or ge t  a bout  t he i r  de bt  t o  hi m.
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We  a r e  of  t he  opi ni on t ha t  i t  wa s  r e ve r s i bl e  e r r or  t o  e xc l ude

t hi s  t e s t i mony s i nc e  t he  e r r or  i nvol ve d “ a  s ubs t a nt i a l  r i ght

[ whi c h]  mor e  pr oba bl y t ha n not  a f f e c t e d  t he  j udgme nt  or  woul d

r e s ul t  i n pr e j udi c e  t o t he  j udi c i a l  pr oc e s s . ”

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  on t hi s  i s s ue  a nd

r e ma nd t he  c a us e  t o  t he  t r i a l  c our t  f or  a  ne w t r i a l .   Si nc e  our

di s pos i t i on of  t hi s  i s s ue  i s  di s pos i t i ve  of  t hi s  a ppe a l ,  we

pr e t e r mi t  t he  r e ma i ni ng i s s ue s .   Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o

t he  a ppe l l e e .

                               __________________________________
                               Don T.  Mc Mur r a y

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

THE ESTATE OF MADGE HI LDERBRAND ) BRADLEY CI RCUI T
SHERLI N,  De c e a s e d ,  by MELVI N    ) C. A.  03A01- 9507- CV- 00228
GREGG,                           )
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J OHN B.  HAGLER
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
LARRY VERNON a nd WI FE,           ) REVERSED AND REMANDED
CHERYL VERNON,                   )
                                )
          De f e nda nt - Appe l l a nt s   )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of   Br a dl e y Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

f or  a  ne w t r i a l .   Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l e e .

                                PER CURI AM
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